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In the Matter of D. Sondheim, Bankrupt. 


REPLY BRIEF OF PETITIONER 
AND APPELLANT 


Petition for revision of and appeal from a certain order 
and judgment of the United States District 
Court for the District of Oregon. 


In his effort to support the decree of the District 
Court appellee, to say the least, indulges in very ex- 
travagant language and is responsible for statements 
concerning the position of the appellant, the facts of 
this ease and the law applicable thereto, that are wholly 
unwarranted. 

He charges the appellant with inconsistency. THe 
says that the instrument, according to appellant, is 


“surely a chattel mortgage.” The appellant has never 


5 
contended that the instrument amounted in effect to a 
chattel mortgage and no one knows this better than 
appellee, nor has the appellant amended its position from 
time to time after the abandonment of other equally 
ingenious and equally unsound contentions as appellee 
declares. 

The appellant contended from the first, and now 
contends, first, that the title to the merchandise was 
in the bank, and therefore, that the agreement between 
the parties constituted a contract of conditional sale, or 
in any event, established such a trust relation that under 
the authority of In Re Cattus and like cases, it was en- 
titled to hold the merchandise until its advances were 
repaid. 

2. That accepting for the sake of argument, ap- 
pellee’s contention that the agreement amounted in 
effect to a chattel mortgage, it was valid under the laws 
of the State of Oregon and not void as contended by 
appellee. 

3. That the appellee was without authority to main- 
tain the proceeding. We, therefore, fail to see the oc- 
casion for appellee’s charge of inconsistency. 

In our brief we discussed this case under three main 
divisions. Adopting the same arrangement, we will 
answer the contentions of the appellee. 


L 


Under the terms of the agreement, the title to the 
merchandise remained in the Bank. 


Discussing this point the appellee says that under 
the authority of the decision of the District Court In re 
Rasmussen’s Estate, 136 Fed. 704, and In re Roellich, 
223 Fed. 687, that it is clear that in Oregon at least, 
such an arrangement is void as to creditors whether it 
is called a conditional sale, mortgage, contract, trust 
or by whatever nomenclature the ingenuity of counsel 
may devise. Elsewhere in his brief he also calls atten- 
tion to the decisions of the District Court in these cases, 
and he places much reliance thereon. ‘These were cases 
decided by the District Court. In each instance they 
involve a state of facts not similar to the facts of the 
instant case, as an examination of the opinions will dis- 
close. l*urthermore, the Circuit Court of Appeals, for 
the Eighth Cireuit, has expressly condemned the doc- 
trine of the Rasmussen case. 


In Dunlop v. Mercer, 156 Fed. Rep. 549, in a case 
before Sanborn and Van Devanter, Circuit Judges, and 
Philhps, District Judge, Justice Sanborn in rendering 
the opinion of the Court, among other things savs: 


“The next contention of counsel for the 
Trustees of the Western Company is that 
the agreement was fraudulent and void- 
able against the trustees, because it per- 
mitted the conditional] vendor to sell the 
merchandise in the regular course of busi- 
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ness, but provided that the proceeds should 
be credited upon its notes and accounts, or 
held as collateral security therefor, and be- 
cause it was not filed or recorded in due 
time in any public office; and they cite au- 
thorities from New York, Illinois, and 
Oregon, which sustain that position. In 
re Garcewich (N. Y.), 115 Fed. 87, 53 
C. C. A. 510; In re Carpenter (D.C. N. 
Y.), 125 Fed. 831; In re Galt (D.C. DL), 
120 Fred. 443; In re Rodgers (IIl.), 125 
Fed. 169, 177, 60 C. C. A. 567; In re 
Rasmussen’s Estate (D.C. Or.), 136 Fed. 
704, 706. But the general rule and the 
weight of authority in this country, the 
established rule of property in Minnesota, 
and the established rule in this court are 
otherwise.” 


It is thus seen that the Circuit Court of Appeals de- 
clares that the general rule and weight of authority in 
this country, the established rule of property in Minne- 
sota, and the established rule of that court are opposed 
to the decision of District Judge Bellinger. But in 
any event, in both the Rasmussen and Roellich cases, 
the Trustee had possession of the property. In this 
case it is admitted that the bank had possession of the 
property and the appellee overlooks this important dis- 
tinction. 


In his argument under this point he also calls the 
attention of the court to the testimony of the cashier 
of the bank. We invite the court’s attention to this 
testimony too. We ask that the court read the entire 
testimony. It is to be found on pages 50-66, inclusive, 
of the Transcript of Record. It is not impeached in 
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any particular and it is all the testimony adduced at 
the hearing before the Special Master. It clearly 
shows that the understanding and intention of the par- 
ties was that the title to the merchandise was to be in 
the bank. The Trustee is bound by this testimony. He 
cannot assume any other or different facts. He did not 
call a single witness to question this testimony and he 
cannot question it now. It is true, he argues, that 
Sondheim had unlimited power to dispose of the mer- 
chandise, and that there was no restriction of any charac- 
ter imposed upon his utilization of the proceeds, but the 
record contradicts this. Under the terms of the agree- 
ment, Sondheim was required to apply one-half of the 
proceeds realized from the daily sales to the reduction of 
the indebtedness, and as a matter of convenience and 
to save the bank bookkeeping, this was modified so that 
he was required to make weekly payments of $500.00. 
He deposited the proceeds realized from the sales of 
these goods in the bank, and in the event that he did not 
make the weekly payments agreed upon, his checking 
account was to be charged, and it was charged once in 
the sum of $365.00 and once in the sum of $195.00, and 
because he failed to make the agreed payments, posses- 
sion of the merchandise was taken. ‘The undisputed, 
unquestioned testimony shows this to be the fact. Ap- 
pellee is, therefore, mistaken when he savs that Sond- 
heim had unlimited power to dispose of the merehan- 
ise, and that there was no restriction of any character 


imposed upon his utilization of the proceeds. 


Appellee also argues that neither the statutes of Ore- 


gon or the decisions of that State countenance any such 
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thing as a “trust” by which a man can do business in 
his own name, deal in a shifting stock of goods, use 
the proceeds as he sees fit, and when his creditors seek 
to have his assets applied to the payment of his debts, 
claim immunity from attack by virtue of the secret cx- 
istence of an unrecorded agreement in the execution of 
which the debtor has then been left in uncontrolled pos- 
session and use of his assets. ‘This is beside the point. 
Sondheim is not claiming immunity from attack by rea- 
son of this agreement. The bank, as a vigilant creditor, 
with a bona fide obligation, is asserting its claim. It is 
not sought to divert this property to Sondheim but it is 
sought to have it applied to the reduction of a bona fide 


claim. 


In this connection, appellee also says that it is be- 
lieved the court will be at least equally interested in the 
manner in which the transaction was actually carried 
out as in the language of the agreement. We have not 
confined ourselves simply to a discussion of the language 
of the agreement. We say that the language of the 
agreement, construed in the light of the conduct of the 
parties, is clear. We submit that an examination of 
the acts of the parties will not instantly condemn the 
agreement as in its nature essentially and necessarily 
a fraud upon the creditors, as appellee declares. Dur- 
ing the time that Sondheim was in possession, nothing 
prevented his creditors from levying attachments. ‘They 
were not vigilant to protect their interests. The bank 
was. Within three weeks after the execution of this 
agreement, the bank had taken possession of the prop- 
erty, and all through the consideration of this case it 
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must be remembered that Sondheim’s possessions were 
inereased by the bank, not diminished. It appears that 
all of this money was money used by Sondheim for dif- 
ferent purehases of merehandise. It is admitted that 
$2600.00 was used to purchase the stoek of merchan- 
dise in question, and the cashier of the bank testified 
as follows concerning the remaining sum of $2600.00: 


“At that time he owed us $2600.00 on 
three different notes. From time to time 
we advanced Sondheim money for dif- 
ferent purchases, and at this particular 
time he owed us $2600.00 besides the 
$2600.00 advanced him on that day. 
(Transcript of Reeord, page 52.) 


Speaking of such a transaction, Mr. Black in his 
work on bankruptey, at page 807, savs: 


“Where a bank or an individual ad- 
vances money to a merchant to enable 
him to buy or import a stock of goods, and 
the merchant executes a trust receipt, by 
which he agrees to hold the goods in trust 
for the one so advancing the funds and 
as the latter’s property, but with liberty 
to sell the same in the course of trade and 
binding him to pay over the proceeds of 
such sales as fast as reeeived until the ad- 

vances are repaid, the title to the goods be- 
fore repayment does not vest in the mer- 
chant in such sense that they will be as- 
sets of his estate in bankruptey, but the 
cestui que trust will be entitled to  re- 
elauim the goods from the trustee in bank- 
ruptey, or the proceeds if sold.” 
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The record shows that the bank advanced the money 
to enable Sondheim to make the purchase of the stock 
of merchandise. It shows that he executed a trust re- 
ceipt. It shows that he understood and the bank under- 
stood that the title to the merchandise was to be in the 
bank until the indebtedness was repaid. The agree- 
ment itself, which is in evidence, recites: 


“It is understood and agreed between 
the parties hereto that the goods, wares 
and merchandise heretofore named were 
purchased with the money furnished by the 
party of the second part, and that said D. 
Sondheim holds title in the same as Trus- 
tee for the said party of the second part 
in so far as the holding of said title is 
neeessary to protect and pay back to the 
party of the second part the sums of 
money owing by the party of the first part 
to the party of the second part.” 


The testimony of the cashier of the bank shows that 
pavments were made on the indebtedness and that pro- 
vision was made for the repayment of the entire sum 
owing the bank within a period of less than eleven weeks. 
It shows further that the agent of Mr. Sondheim in 
charge of the stock of merchandise, acknowledged the 
right of the bank to possession thereof. This was 
brought out by appellee on the cross-examination of 
Mr. Eeckern. The particular questions and answers are 


as follows: 


“Q. While ago when I was trying to 
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make a statement of the facts, I made the 
statement that you had taken charge of 
the place on the 13th of November and was 
interrupted with the correction that some- 
one from that place came up and surren- 
dered the stock to you, not that you took 
possession; who was it surrendered that 
stock to you on that day; what was the rea- 
son for that correction? 


A. We taiked with Nudleman, the 
man who had charge of the store before 
we attempted to do this, and he said to us 
that we could take charge of it at any time 
we desired. 


Q. Did he tell you why? 


A. He knew that money was coming 
to us, that Sondheim owed us money on 
the stock and when we said that we 
thought it best to take possession our- 
selves he made no objection; in fact he said 
he knew we had a right to take it. 


Q. And you sent vour man over there 
on the 13th and took charge? 


A. Yes.” (Transeript of Record, 
pages 64-65.) 


Under these circumstances the title to the merchan- 
dise did not vest in the trustee in such sense that the 
merchandise can be claimed as part of the bankrupt 
estate. 
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Considered as a chattel mortgage, the agreement is 
valid under the laws of the State of Oregon. 


The Special Master found that the agreement be- 
tween the bank and Sondheim amounted in effect to a 
chattel mortgage and was void under the laws of the 
State of Oregon. The District Court overruled our 
exception to this finding. We contended then, and con- 
tend now, that the agreement does not amount in effect 
to a chattel mortgage. The language of the agreement 
considered in connection with the testimony of the 
cashier of the bank is clear. ‘The title to the merchan- 
dise was to be in the bank, and if the title was in the 
bank the instrument clearly could not be a chattel 
mortgage. The testimony is clear and plain on this 
point. Mr. Eckern says: 


“That the stock would be considered as 
ours and handled for us.” (‘Transcript of 
Record, page 51.) 


And again: 


“Mr. Sondheim said that we would have 
the title but he wanted to handle the goods, 
to look after the managing part of it.” 
(‘Transcript of Record, page 51.) 


And again: 
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“After we were paid $5200.00 then he 
would get the title back to the stock and 
we would have nothing to do with it. That 
was the understanding.” (Transcript of 


Record, page 51.) 
And again: 


“Our understanding was that the stock 
would be in our name, that we would own 
title to it until we were paid.” (Tran- 
script of Record, page 60.) 


But even if the instrument could be held to amount 
in effect to a chattel mortgage it is valid under the 
laws of the State of Oregon. Accepting, for the sake 
of argument, the assumption of the appellee that the 
instrument is a chattel mortgage, his second assump- 
tion that it is void under the laws of the State of Ore- 
gon, is even more erroneous than his first assumption. 
The instrument considered as a chattel mortgage is not 
void under the laws of the State of Oregon. Appellee’s 
chief objections to the instrument considered as a chattel 
mortgage are first, that it was not recorded, and second, 
that it permitted Sondheim to remain in possession of 
the merchandise, selling it in the usual course of bust- 
ness without aceounting to the bank. ‘The first objection 
is expressly overeome by the evidence that the agree- 
ment was entered into in good faith, for a valuable con- 
sideration and without any intent to defraud creditors, 
and the findings of the Speeial Master to the same ef- 


fect. As we pomted out in the brief we first filed, at 
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pages 18 and 19, the failure to record a chattel mort- 
gage raises a presumption of fraud which is overcome 
by evidence that the mortgage is executed in good faith 
and for a valuable consideration. 


Subdivision 40 of Sec. 799, Lord’s Oregan T.aws, ex- 
pressly makes the presumption from the failure to re- 
cord, or from the failure to deliver possession, a dis- 
putable one, and in construing the section the Supreme 
Court of Oregon has construed it to mean just what it 
says: 

In Marks vs. Miller, 21 Ore. 317, the court says: 


“TIence, a chattel mortgage under our 
statute, given in good faith, although not 
filed, is valid as against creditors and sub- 
sequent purchasers . . . . It is true in the 
earlier decisions the presumption of fraud 
from possession was held to be conclusive, 
but the later and better considered cases 
hold that the fact of possession by the 
mortgagor is only prima facie a badge of 
fraud; that it may be rebutted by explana- 
tion showing the transaction to be fair and 
honest and consistent with the terms of 
the contract; and that the presumption %, 
of fraud arising from the circumstances of 
such possession is not an absolute inference 
of law but one of fact for a jury.” 


In Davis vs. Bowman, 25 Ore. 189, 35 Pac. 264, the 
court says: | 


“As to such mortgages, not recorded or 
filed, there is a presumption of fraud 
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which, unexplained, leaves them invalid, 
but which when explained, removes such 


presumption and leaves them intact and 
valid.” 


The objection that the instrument was not recorded 
is also overcome for another reason—the bank took pos- 
session of the property; and while on this pomt it may 
be well to answer certain assertions of the appellee con- 
cerning this possession. ‘The appellee in his brief in- 
timates that the bank never had a sufficient possession 
of the property. This intimation is unwarranted. Par- 
agraph III of appellee’s petition contains this allega- 
tion: 


“That under which said mortgage the 
said bank took possession of said stock at 
4 o'clock on the afternoon of Friday, 
November 13, 1914.” (Page 12, Tran- 
script of Record.) 


The finding of the Special Master is as follows: 


“Before, however, this store could be 
taken into custodia legis, respondent bank, 
becoming apprised of the situation, en- 
tered the store, took possession and placed 
in charge one Eftland as agent or repre- 
sentative. This was upon the same day, 
and but a few hours before, the attempt 
to levy the attachment was made. Conse- 
quently, no levy conld be made of the 
writ and this store was at no time levied 
upon.” (‘Transeript of Record, page 35.) 
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The stipulation between the parties is as follows: 


“That an attempt was made to levy on 
the stock in question but that the same 
could not be levied because at a previous 
hour on the same day the agent of D. 
Sondheim, previously in charge of same, 
had surrendered the stock to the Scean- 
dinavian-American Bank.” (Transcript 
of Record, page 48.) 


The testimony of the cashier of the bank is as 
follows: 


“Q. State whether or not you had pos- 
session of this stock of goods at the time 
the attempted levy was made. 


A. Wehad.” (Transcript of Record, 
page 55.) 


And again, referring to a conversation with the 
agent of D. Sondheim in charge of the store, he says: 


“A. We talked with Nudleman, the 
man who had charge of the store before 
we attempted to do this, and he said to us 
that we could take charge of it at any time 
we desired. 


Q. Did he tell you why? 


A. He knew that money was coming 
to us, that Sondheim owed us money on the 
stock and when we said that we thought it 
best to take possession ourselves he made 
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no objection; in fact he said he knew we 
had a right to take it. 


Q. And you sent your man over there 
on the 18th and took charge? 


A. Yes.” (Transcript of Record, 
pages 64-65.) 


Appellee’s petition further alleges: 


“That said bank has refused to deliver 
possession of said stock although demand 
has been made upon it for the same.” 
(Paragraph VII, Transcript, page 13.) 


Also in Paragraph X: 


“That the said bank is now selling the 
said stock at retail.” (Transcript, page 
13.) 


This sufficiently shows that there is no basis for ap- 
pellee’s assertion that the possession of the bank was 
not open, exclusive or notorious, or that it was not taken 
and continued so as to give its possession these attributes. 
If the bank did not have the open, exclusive and notori- 
ous possession of the merchandise, why did the Special 
Master find that the Bank was in possession of the 
merchandise and that consequently a levy of the writ 
of attachment could not be made and that the store was 
at no time levied upon? If the Bank did not have 
possession of the merchandise why did the appellee al- 
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lege that it took possession of said stock I'riday, Novem- 
ber 18, 1914, at 4 o’clock p. m. and that it refused to 
surrender possession and that it was selling the stock 
at retail. If the Bank did not contimue in the open, 
notorious and exclusive possession of the merchandise 
why did the appellee apply to the District Court for 
an order restraining the Bank from selling the merchan- 
dise at retail and why in fact did an order of the District 
Court issue restraining the Bank, its servants, agents 
and employees, no other party, from disposing of the 
merchandise pending the determination of the court as 
to its ownership? Appellee’s brief is filled with just 
such unwarranted assertions. We can conceive of no 
reason why he should not be bound by his pleadings, 
by his stipulations and by the uncontradicted testimony. 


In view of the fact that Efteland was placed in 
charge of the merchandise by the Bank as its agent, the 
following excerpt from the opinion of Mr. Chief Justice 
Lord in In Re Fisher, 25 Ore. 67, is very pertinent: 


“We may premise that it is not neces- 
sary that the mortgaged goods must be 
delivered to the mortgagee. in person, but 
that delivery to a third party as his agent 
is equally effective as constituting an 
actual change of possession. In the case 
at bar, neither the mortgagor nor his clerk 
was left in the possession of the goods as 
agent for the mortgagees, but a third 
party, as their agent, took possession of 
such goods, and remained in the contin- 
ued possession of the same until ousted by 
the sheriff under the attachment proceed- 
ings. There is a marked difference, as in- 
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dicating a change in the possession of the 
property, between a mortgagee, or a third 
party as his agent, taking possession of 
mortgaged goods, and such mortgagee 
leaving the same in the possession of the 
mortgagor or his clerk as such agent. In 
the nature of things, when there has been 
delivery of the mortgaged goods, and an 
acceptance of them by a third party as 
such agent, his possession, so long as it 
eontinues, is actual and exclusive for the 
mortgagee. Nor is it necessary that there 
should be any removal of the goods to indi- 
eate such change of possession; for the 
taking of possession and assuming control 
over the property by such agent is an out- 
ward act, or visible sign, of an actual 
change of possession.” 


Appellee also asserts at page 23 of his brief that after 
the bank had become apprised of the fact that suits 
had been instituted by creditors and attachments is- 
sued, a few hours before the levy of attachment was 
made, it placed a man named Efteland in charge of 
the stock. 


There is no testimony in the record to support this 
assertion. ‘There is no evidence that the bank knew that 
any suits had been instituted and writs of attachment 
issued. As a matter of practice appellee knows that 
neither the sheriff or the clerk of the Cireuit Court pub- 
lish such information until the attachments actually have 
been levied. It is true that the Special Master in his 
report, ‘Transeript,p. 35, says: 


“On November 13, 1914, actions were 
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brought by creditors against Sondheim 
and writs of attachment issued against his 
several mercantile establishments, the one 
in controversy among others. Before, 
however, the store could be taken in the 
custodia of legis, the respondent bank be- 
coming advised of the situation entered 
the store, took possession and placed in 
charge one Eftland, as agent or represen- 
tative.” 


This language is ambiguous without a resort to the 
evidence. It then becomes clear that it is not intended 
to amount to a statement that the bank knew that suits 
had been instituted and attachments issued for the un- 
contradicted testimony discloses that the bank took pos- 
session of the merchandise because Sondheim could not 
be found and had not made the payments as he promised. 
Transcript of Record, testimony of Anthon Eckern, 
pp. 55, 63, 64, 65. If the bank knew that suits had been 
instituted and attachments issued and for that reason 
took possession of the merchandise appellee has not pro- 
duced any witness to so testify and in the absence of any 
testimony to that effect his assertion is not warranted. 


This answers appellee’s assertions concerning the 
nature of the possession ‘of the bank and the reason 
therefore. Returning now to the point that the posses- 
sion of the bank dispensed with the necessity to record 
the agreement, if it be considered as a chattel mortgage, 
Jones in his work on chattel mortgages has this to say: 


“Tf a mortgagee takes possession of the 
mortgaged chattels before any other right 
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or lien attaches, his title under the mort- 
gage is good against everybody. If it was 
previously valid between the parties al- 
though it be not acknowledged and record- 
ed or the record be ineffectual by reason 
of any irregularity, the subsequent deliv- 
ery cures all such defects and it also cures 
any defect there may be through an insuf- 
ficient. description of the property. The 
delivery of possession under a mortgage 
before rights have been acquired by others 
will cure any invalidity there may be in 
the instrument whether arising from an 
insufficient description of the property and 
insufficient execution of the instrument, 
the omission to record it, or from its con- 
taining a provision which makes it void ex- 
cept as between the parties, as for instance 
an agreement that the mortgagor may re- 
tain possession and sell a stock of goods in 
the usual course of trade.” 


The statement of the author is in accord with the 
great weight of authority. Appellee declares, however, 
that the possession that will obviate the necessity for 
record must be an immediate one. He says: 


“The Oregon statutes in both instances 
precisely and explicitly declare that the 
only change of possession which applies is 
the ‘immediate’ change, i. e., one made 
promptly upon the execution and deliv- 
ery of the instrument. The failure to re- 
cord, therefore, was not cured by this be- 
lated taking of possession.” (Appellee’s 
Brief, page 24.) 


In support of this remarkable doctrine he cites Pierce 


20 


vs. Kelly, 25 Ore. 95. This case is not authority for his 
contention. It was a case which turned largely upon the 
question of whether or not there had been a sufficient 
delivery of the mortgaged property to the plaintiff who 
was an employee of the mortgagor. Nowhere in the 
opinion of the court is it even intimated that the change 
of possession must be an immediate one to remove the 
presumption raised by the statute and that this is true 
is very apparent from the language of Mr. Chief Justice 
Bean in a later case construing the same statute. He 
says in Rule vs. Bolles, 27 Ore. 368: 


“The retention by the vendor of the 
possession of personal property capable 
of immediate delivery raises only a pre- 
sumption of fraud, but this presumption 
continues 1o longer than the property re- 
mains in the possession of the vendor; and 
if, as the jury found, the possession of the 
horses in dispute had been delivered to, and 
they were under the supervision and con- 
trol of, the plaintiff, at the time the de- 
fendant attached them, there was no room 
for the application of the rule referred to.” 


It is clear under the authority of this decision that 
the presumption of fraud raised by the statute by rea- 
son of the failure to record the agreement or to deliver 
immediate possession continued no longer than the prop- 
erty remained in the possession of Mr. Sondheim and 
that the moment that the bank took possession of the 
property the presumption ceased. This is no more than 
the express language of the statute itself declares. It 
says “creates a presumption of fraud as against the 
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creditors of the seller or assignor, during his possession,” 
Accordingly, the objection that the instrument was not 
recorded is entirely overcome, first because the instru- 
ment was executed in good faith and for a valuable con- 
sideration, and second, because the possession of the bank 
dispensed with the necessity of record. 


Appellee’s second objection is the one to which he 
attaches the most importance. He says that under the 
authority of Orton vs. Orton and like cases, the agree- 
ment is clearly void because it permitted Sondheim to 
remain in possession of the merchandise, selling it at 
retail without accounting for the proceeds. A proper 
consideration of this objection necessitates consideration 
of the testimony adduced at the hearing before the 
Special Master. As we have heretofore pointed out, 
Sondheim did not have unlimited power to dispose of 
the merchandise and restrictions were placed upon his 
utilization of the proceeds. The agreement provided for 
a payment of one-half the proceeds realized fron. the 
daily sales. The agreement further provided that no 
sale of the goods in bulk could be made without the con- 
sent of the bank. The testimony discloses that the re- 
quirement that one-half of the proceeds of the daily sales 
be applied to the indebtedness, was modified in order 
to save bookkeeping, and that in lieu thereof, Sondheim 
agreed to make weekly payments of $500.00, and con- 
sented, in the event that the weekly payments were not 
made, that his checking account should be charged there- 
with. ‘The evidence shows that he deposited all the pro- 
ceeds realized from daily sales in this bank. The evi- 
dence discloses that he made the first weekly payment of 
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$500.00, and that the second week his ehecking account 
was charged with the sum of $365.00, and that the third 
week his account was charged in the sum of $195.00, and 
possession of the merchandise taken by the bank. It is 
seen, therefore, that provision was made for the repay- 
ment of the entire indebtedness within a period of less 
than eleven weeks, and that payments were actually 
made, and that because the required payments were not 
made, that the bank took possession of the merchandise. 


Now because the parties did not provide for the pay- 
ment of all the proceeds realized from the daily sales, 
the appellee contends that the agreement is void not- 
withstanding that it was executed in good faith, and 
without any intent to defraud creditors. To support 
this contention he relies upon Orton vs. Orton, 7 Ore. 
748, and like cases. 


In each instance these early cases held the mortgage 
void for the reason stated by Mr. Justice Moore in 
Fisher vs. Kelly, 30 Ore. 1: “It is for the mortgagor’s 
own use and benefit.” Thus in Orton vs. Orton, 7 Ore. 
478, the court says: 


“The evidence proves that after the exe- 
cution of the first mortgage Iri Orton 
permitted his son M. W. Orton, the mort- 
gagor, to sell the mortgaged goods which 
was a stock of merchandise and apply the 
proceeds to his own use.” 


So too in Bremer vs. Fleekstein, 9 Ore. 274, the 
court says: “We find the mortgagor in reality under 
no more restraint than if the mortgage had not been 
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given.” Also in Aiken vs. Pascall, 19 Ore. 493, cited 
by the appellee, the court says, in addition to calling 
attention to the fact that the transaction was permeated 


with actual fraud, that the morgagor applied the pro- 
ceeds to his own use. In none of the eases relied upon 
by appellee did the mortgagor pay any of the proceeds 
realized from the daily sales to the mortgagee to apply 
on the mortgage debt. Herein lies the vital distinction 
between the present case and the cases relied upon by 
appellee. In the instant case provision was made for 
the payment of one-half of the proceeds realized from 
the daily sales. In practice in order to save bookkeeping 
Sondheim agreed to pay a lump sum of $500.00 each 
week. By this provision for the payment of $500.00 
each week, the agreement clearly became one for the 
benefit of the bank and not one for the benefit of Sond- 
heim. Without this requirement of weekly payments, 
the agreement considered as a chattel mortgage, clearly 
would be one for the benefit of the mortgagor and the 
reason for holding it void against attaching creditors 
would be apparent. ‘The validity or invalidity of a 
chattel mortgage under these decisions is to be de- 
termined in each instance by an inquiry into whether 
it is for the benefit of the mortgagor or for the benefit 
of the mortgagee. Clearly if the mortgagor retains pos- 
session of the mortgaged property selling it at retail 
without making any payments upon the mortgaged in- 
debtedness, the mortgage is invalid against attaching 


creditors for the reason that it is for his benefit. On 


the mortgaged property, selling it at retail and provision 


24 


is made for weekly payments which will extinguish the 
indebtedness within a reasonable time the mortgage is 
clearly one for the benefit of the mortgagee and is valid. 


This is the reasoning of the Supreme Court of Ore- 
gon in Currie vs. Bowman, 25 Ore. 364, and Sabin vs. 
Wilkins, 31 Ore. 450. Appellee seeks to disparage the 
effect of the decision in the case first mentioned by re- 
marking, “just what aid or comfort appellant gathers 
from that decision is not apparent.” He overlooks this 
very pertinent language of Mr. Chief Justice Lord: 


“Tt is only when the mortgage is given 
and received with the intent to hinder and 
defraud creditors that it is void and not 
when it is taken by the mortgagee for the 
honest purpose of securing a valid claim 
or indebtedness.” 


He fails to take into consideration this further ob- 
servation of Mr. Chief Justice Lord in the same case: 


‘“A debtor has the right to secure a cred- 
itor and if he does so by giving a mort- 
gage, it is what the law admits to be right- 
ful, although the effect will be to hinder 
other creditors, and he so intends; yet if 
such mortgage is accepted in good faith it 
is not a fraudulent hindrance, because the 
debtor has not disposed of his property in 
a way to prevent its application to the 
satisfaction of his bona fide debts. Sabin 
vs. Fuel Co. (Or.), 35 Pac. 694.” 


Appellee also would insist that Sabin vs. Wilkins, 
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31 Ore. 450, is not in point but an examination of the 
opinion in that case rendered by Mr. Justice Wolverton, 
will show that it is very much in point. In reviewing 
the early decisions of the Supreme Court of Oregon 
he says: 


“It has been decided in this state that 
when it appears either upon the face of 
the mortgage or by paro] evidence aliunde 
that the mortgagee of personal property 
has given the mortgagor unlimited power 
and authority to dispose of the property in 
the usual course of trade, for his own use 
and benefit, the mortgage is void as to at- 
taching creditors.” 


It is proper to note that he says a mortgage which 
is for the mortgagor’s own use and benefit is void, and 
furthermore, that the class to which it is void is attach- 
ing creditors. He then states that the creditors -can 
only complain when the mortgage is used as a shield for 
the special benefit of the mortgagor and that it is the 
erection of a false muniment not intended to secure the 
mortgagee so much as to ward off and defeat just de- 
mands that works the iniquity and to avoid which the 
law affords a remedy. 

These decisions leave no doubt as to the validity of 
the agreement considered as a chattel mortgage. But 
argues the appellee a mortgage which does not provide 
for the payment to the mortgagee of all the proceeds 
realized from daily sales is one exclusively for the benefit 
of the mortgagor, and therefore void. This does not 


follow. iach case must stand upon its own facts. The 
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Supreme Court of Oregon has never declared any such 
doctrine to be the law and as said by the Supreme Court 
of the United States in Etheridge vs. Sperry, “the 
question is not one of law so much as it.1s one of fact and 
good faith,” and in this case the Special Master ex- 
pressly found that the bank entered into the contract 
with Sondheim in good faith and with no actual intent 
upon its part to hinder, delay or defraud creditors. In 
the light of the decisions of the Supreme Court of Ore- 
gon, under the admitted facts of the instant case, it is 
clear that considered as a chattel mortgage the agree- 
ment was one for the benefit of the bank and valid. 


In this connection the decision of the Supreme Court 
of Alabama, in Adkins vs. Bynum, 109 Ala. 281, empha- 
sizes a distinction that should be given consideration. 
The court in that case said that while constructive fraud 
is imputed to a transaction by which a mortgagor retains 
possession of mortgaged property, selling it at retail 
for his own use and benefit, that constructive fraud 
cannot be imputed to a transaction where the mortgagee 
has furnished the property to the mortgagor, and the 
mortgagor is holding the property as security to repay 
the mortgagee, even though he sells it at retail for his 
own use and benefit. In its opinion the court says its 
attention has not been called to any decision pointing 
out this distinction, but, continues the court, it is one 
that should be made. The court sums the matter up 


in these words: 


‘So that in any view, the creditor loses 
nothing and cannot be hurt by such a 
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transaction, and he may well be substan- 
tially benefited.” 


(c) Possession of mortgaged property by a mort- 
gagor under an unrecorded chattel mortgage before the 
len of any creditor attaches, makes such a mortgage 
good against every one. 


The Seandinavian-American Bank had_ possession 
of the merehandise in controversy before the lien of any 
creditor attached, and before the proceedings in in- 
voluntary bankruptey were instituted. If, for any rea- 
son, the agreement considered as a chattel mortgage 
could be said to be invalid against creditors this posses- 
sion of the bank cured all defects and made it valid and 
binding. We refer the court again to the authorities 
which we eited in the brief which we first filed which 
are found under this point on pages 20, 21 and 22. 


The appellee calls the attention of the court to the 
decision of the Distriet Court of Oregon in Schaupp vs. 
Miller, 206 Fed. Rep. 575, as announeing a contrary 
doctrine. It will be observed in that ease that the bank- 
rupt was permitted by the mortgagee to continue in 
possession of the goods and sell them at retail in the 
usual course of business without paying any of the pro- 
ceeds on the mortgage indebtedness. It will further be 
observed that Mr. Justice Bean says mortgages of that 
character are void in Oregon for the reason stated by 
Mr. Justice Moore in Fisher vs. Kelly, 80 Ore. 1, “It 
is for the mortgagor’s own use and benefit,” and also 
that there is no authoritative ruling by the Supreme 


Court of Oregon on the effect of possession. Tt is true 
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that he holds that possession does not validate the mort- 
gage, but the question has never been passed upon by 
this court and in the absence of any decision to the con- 
trary by the Supreme Court of the State of Oregon, 
we submit that the better rule, both upon reason and 
authority, is that possession before the lien of any cred- 
itor attaches, cures any invalidity. 


Etheridge vs. Sperry, 139 U. S. 277. 
Johansen Bros. Shoe Co. vs. Alles, 197 Fed. 274. 


In re Marengo County Mercantile Co., 199 Fed. 
480-481. 


In re Harnden, 200 Fed. 177-178. 
Garner vs. Wright, Ark. 6 L. R. A. 715. 


Noyes et al. vs. A. E. Ross (Mont.), 47 L. R. A. 
400. 


Read et al. vs. Wilson, 22 Il. 380. ' 


First National Bank of Fergus Falls vs. Michael 
24 Minn. 436. 


Cameron vs. Marvin, 26 Kan. 612. 
Francisco et al. vs. Ryan, 34 Ohio St. 307. 


In re First National Bank of Canton, Ohio, 
C. C. A. 6th Cireuit, 185 Fed. 62. 


Thompson vs. Fairbanks, 196 U. S. 516. 
Humphrey vs. Tatman, 198 U. S. 94. 
TIauselt vs. Harrison, 105 U. S. 405. 


The decision of the Cireuit Court of Appeals for the 
Kighth Circuit, in Johansen Bros. Shoe Co. vs. Alles, 
197 Fed. 274, will be found squarely in pomt. The 
statutes of the State of Missouri with reference to the 
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validity of chattel mortgages are similar to the statutes 


of the State of Oregon. The case is a recent one. 


Likewise in Cameron vs. Martin, 26 Kansas 612, the 
Supreme Court of Kansas goes carefully into the ques- 
tion of the effect of possession by a mortgagee. ‘This 
was a case where the plaintiffs claimed the property by 
virtue of four chattel mortgages which were never re- 
corded, and they did not take possession of the property 
until long after the mortgages were executed. Nine 
days after such possession was taken, the defendants is- 
sued a writ of attachment against the mortgagor and 
levied it upon the property. ‘The court held that the 
mortgages were valid from the time the mortgagees 
acquired possession of the property covered by the mort- 


gages. 


Mr. Justice Valentine, in delivering the opinion of 
the court, observed: 


‘We now come to the question, would 
the mortgage become valid when the plain- 
tiffs took possession of the property under 
them? We think we must answer this 
question in the affirmative. (Dayton vs. 
Savings Bank, 28 Kan, 421; Savings 
Bank vs. Sargent, 20 IXan. 576; Nash vs. 
Norment, 5 Mo. App. 545; Eastman vs. 
Water Power Co., 24 Minn. 437; Reed 
vs. Wilson, 22 Ill. 377; Frank vs. Minor, 
50 ll. 444; Chipron vs. Feikert, 68 IIL. 
284; McTaggart vs. Rose, 14 Ind. 230; 
Brown vs. Platt, 8 Bosw. (N. Y.), 324: 
Brown vs. Webb, 20 O. 389; Chapman vs. 
Weimer, 4 Ohio St. 481; Field vs. Baker, 
12 Blateh (U.S. 438.)” 
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After quoting section 178, Jones on Chattel Mort- 
gages, to the effect that possession cures any invalidity 
there may be in the instrument, or from its containing 
a provision which makes it void as between the parties, 
the opinion continues: 


“This statement of the law is undoubt- 
edly in accordance with the great weight of 
authority . . . Of course, a chattel mort- 
gage for property not delivered is void as 
against all creditors who have no notice 
of the mortgage, but they have no right 
to, or interest in any specific property un- 
til they have obtained this right or interest 
by some legal process. They have no more 
right to the property than the mortgagee 
has, whose mortgage is void. They all 
have an equal right to the property, that 
is, they all have a right to procure a lien 
upon it, or an interest in it by virtue of 
legal process or chattel mortgage or pur- 
chase; and the one who first acts will ob- 
tain the prior right in and to the property. 
If one of the creditors already has a chat- 
tel mortgage upon the property he may 
file his mortgage or procure possession of 
the property, and if he has done this with 
the consent of the mortgagor, he has cer- 
tainly obtained the prior right to the 
property.” 


In Wilson vs. Leslie, 20 Ohio, 161, under a statute 
which declared that every mortgage upon chattels which 
shall not be accompanied by immediate delivery and be 
followed by an actual and continued change of posses- 
sion, shall be absolutely void as against creditors, subse- 
quent purchasers and mortgagees in good faith, unless 
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the mortgage shall be forthwith deposited as directed 
in the succeeding seetion of the act, the Supreme Court 
of Ohio said: 


“A fair construction of this statute will 
not make the instrument inoperative as 
between the parties although it be not 
forthwith deposited with the reeorder . . . 
The mere faet that the mortgagee omitted 
for several days or weeks to deposit his 
mortgage with the clerk of the township 
or recorder of the county as the case might 
require, would by no means render his 
security void. It would not be void 
against that class of creditors who were 
equally remiss with the mortgagee and 
took no steps to fasten upon the property 
for the payment of their debts.” 


In Forrester vs. Kearney National Bank, the Su- 
preme Court of Nebraska declares that possession by a 
mortgagee before the right or hien of any third party 
attaches, makes the mortgage good against everybody. 

In Francisco et al. vs. Ryan, the Supreme Court of 
Ohio had under consideration a mortgage whieh per- 
mitted a mortgagor to remain in possession of a stock 
of merehandise with a power of sale. ‘The court held 
that such a mortgage was ineffectual to ereate a lien 
as against creditors of the mortgagor who asserted their 
rights against the property while it remained under his 
control, but that it was valid as between the parties, and 
when the mortgagee took possession, the property was 
not longer subject to legal process issued against the 
mortgagor or liability for his debts, except to the extent 
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of any surplus that might remain after the satisfaction 
of the mortgage debt and proper charges for enforcing 
the same. 


It is clearly apparent under the authority of this case 
and like cases that even if this court should be of the 
opinion that the agreement between the Scandinavian- 
American Bank and D. Sondheim constituted a chattel 
mortgage and was void because he did not pay all the 
proceeds to the bank, that the fact that the bank secured 
possession before the lien of any creditor attached, en- 
titled it to hold the property. 


The case, however, which we deem decisive of this 
question is Hauselt vs. Harrison, 105 U.S. 405. This 
was a case where the defendant, Ilarrison, entered into 
an agreement with one Edward Bayer by which he ad- 
vanced certain moneys to Bayer for the purchase of veal 
and kip skins, under a provision that all the skins should 
be considered a security for the advances. The agree- 
ment was not acknowledged, nor was it recorded, and 
plaintiff as assignee in bankruptcy of Bayer, sought 
to recover skins which the defendant had taken posses- 
sion of. The Supreme Court says: 


“It was decided in Gregory vs. Morri- 
son, 96 U. S. 619, that the legal effect of 
such a contract is to create a charge upon 
the property, not in the nature of a pledge, 
but of a mortgage. Such a lien is good be- 
tween the parties without a change of pos- 
session even though void as against subse- 
quent purchasers in good faith without 
notice, and creditors levying executions or 
attachments. 
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And if followed by a delivery of nosses- 
sion before the rights of third persons have 
intervened, it is good absolutely.” 


The court then proceeds to say that the equitable 
lien created by the arrangement between the defendant 
and Baver was one capable of enforcement, and _ re- 
versed the decision of the lower court and confirmed the 
defendant in his possession of the property. 


The Scandinavian-American Bank enabled Sond- 
heim to make the purchase of this merchandise. It se- 
cured possession before the rights of third persons inter- 
vened. ‘The trustee is not a subsequent purchaser in 
good faith, without notice, and no creditors effected a 
levy of executions or attachments prior to the possession 
of the bank. Under the authority of this decision alone, 
the decree of the District Court should be reversed. 


(d) Even without a change of possession, an un- 
recorded mortgage given in good faith is good against 
every one but subsequent purchasers and mortgagees in 
good faith and for a valuable consideration of the same 
personal property. 


Appellee has failed to make any sufficient answer 
to this contention. Section 4707 Lord’s Oregon Laws 
provides in substance that every chattel mortgage which 
shall not be accompanied by immediate change of posses- 
sion, or which shall not be recorded, shal] be void as 
against subsequent purchasers and mortgagees in good 
faith and for a valuable consideration. The statute does 


not say that such a mortgage shal] be void against all 
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creditors. Its operation is hmited to subsequent pur- 
chasers and mortgagees in good faith and for a valuable 
consideration. 

The trustee is within neither of these classes. He is 
neither a subsequent purchaser nor a mortgagee. Ile 
calls the court’s attention to an excerpt from Section 
799, Lord’s Oregon Laws. He fails to consider that 
the presumption of fraud raised by that section is a 
disputable one and that it is removed by evidence that 
the agreement is entered into in good faith and for a 
valuable consideration and without intent to defraud 
creditors. He fails also to consider that this presump- 
tion continues no longer than the property remains in 
the possession of the assignor or mortgagor and that as 
soon as the possession of the assignor or mortgagor 
ceases, the presumption ceases. The trustee stands in 
the shoes of the creditors. They fastened no lien upon 
this property. They were not in a position to question 
this agreement. They could not set it aside. The trustee 
cannot do what they could not do. 
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The trustee is without authority to maintain this 
proceeding. 


Appellee’s argument under this point is very interest- 
ing. He contends that under the laws of the State of 
Oregon a general creditor could attack the transaction 
between Sondheim and the bank, and cites in support of 
this contention Jacobs vs. Ervin, 9th Ore. 52. The de- 
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cision in that case is not applicable to the facts of the 
instant case for two important reasons. First, the prop- 
erty covered by the assignment in that case at all times 
remained in the possession of the assignor and he volun- 
tarily executed an assignment to the assignee, and sec- 


ond, the actual possession of the property passed di- 
rectly from the assignor to the assignee. Appellee is 
clearly mistaken when he claims that the case is authority 
for the proposition that a general creditor, or his as- 
signee who stands in the shoes of the general creditor 
could, in the absence of any lien, proceed against a third 
party to recover property in that party’s possession. 


Discussing the case upon which appellee relies as 
supporting his contention, Mr. Justice Deady in Hahn 
vs. Salmon, 20 Fed. 807, says: 


“In Jacobs vs. Ervin, 9 Ore. 57, the Su- 
preme Court of the State held that “‘wnen a 
mere lien or Incumbrance, fraudulent and 
void as to creditors, but valid as between 
the parties, has been created by the as- 
signor upon property remaining in his pos- 
session, and the title to which passes to 
and vests in the assignee for the benefit of 
creditors,’ the assignee, as the representa- 
tive of such creditors, may resist the as- 
sertion or enforcement of such fraudulent 
lien or meumbranee. But neither the 
opinion nor the case goes further than 
this, and in the former it is plainly implied 
that this power of the assignee only ex- 
tends to the defense or proteetion of 
property of which he has both the posses- 
sion and title, from the effect of a fraud- 
ulent Hen or incumbrance.”’ 
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THe says further: 


‘‘An insolvent debtor, who has made a 
fraudulent transfer of his property for the 
purpose of defrauding his creditors, can- 
not reclaim it; nor can he confer a right 
in this respect upon another which he does 
not himself possess.” — 


It seems that this would sufficiently answer appellee’s 
claim that a general creditor could impeach the transac- 
tion between Sondheim and the bank. That Mr. Jus- 
tice Deady is correct in his interpretation of this decision 
rather than appellee is apparent from subsequent de- 
cisions of the Supreme Court of Oregon. 


In Gammons, assignee, vs. Holman ct al., 11 Ore. 
284, 3 Pac. 676, the rights of an assignee were before 
the court. One Klingel was indebted to the defendants. 
-He entered into a parol agreement with them by which 
they were to make certain advances to enable him to 
secure certain goods which were consigned to him, and 
which they were to hold until he repaid all the indebted- 
ness owing them. The defendants received possession 
of the goods but in the meantime Klingel had made an 
assignment for the benefit of all his creditors covering 
the goods in question. The court held that the assignee 
had no greater right to the goods than Klingel, and since 
he could not claim the goods, the assignee could not, and 
this in spite of the fact that the assignment was made 
before the defendants secured possession of the goods. 


Justice Bean in Flelms vs. Gilroy, 20 Ore. 517, 26 


_ —— 
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Pac. 851, speaking of the rights of an assignee under 
the general assignment law, says: 


“The defendant Rogers, who alone is 
contesting plaintiffs’ claim, is the assignee 
of the defendant Gilroy, plaintiffs’ mort- 
gagor, under the general assignment law 
of this state. As such assignee, he suc- 
ceeds only to the rights of his a assignor, and 
is affected by all the equities existing as 
against him. He takes the property sub- 
ject to all existing valid liens and charges. 
He acquires no better title than his as- 
signor, and, in this suit, can make no de- 
fense to the mortgage that his assignor 
could not make.” 


Justice Moore in Fisher vs. Kelly, 30 Oregon 1, 46 
Pac. 148, discussing a chattel mortgage which was held 
void because it was for the mortgagor’s own use and 
benefit, says: 


“The general creditor is in no position 
to raise the question that the mortgage 1s 
void as to him until he has seized the prop- 
erty covered by the chattel mortgage, or 
secured some lien thereon.” 


The case last mentioned, Fisher vs. Kelly, 30 Ore. 
1, is cited by appellee in his brief and is a case which 
involved the validity of a mortgage with a so-called 
power of sale. Its language is clear and plain. ‘The 
general creditor is in no position to raise the question 
that the mortgage is void as to him until he has seized 
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the property covered by the chattel mortgage or se- 
cured some lien thereon, and this the creditors of the 
bankrupt failed to do. The trustee stands in the shoes 
of these creditors. He can assert no rights thev did not 
assert. They secured no lien upon this property and 
they are, therefore, not in a position to raise the question 
that the agreement is void, and he cannot raise a ques- 
tion they did not raise. 

Mr. Justice Ross in the Flatland case passed square- 
ly upon this point. In that case, counsel for the petition- 
er contended that while the mortgage was good between 
the parties, it was not good against the trustee, and that 
under the amendment of 1910, the trustee did not stand 
in the shoes of the bankrupt but had all the rights of 
a creditor possessing a levy upon the property in contro- 
versy, and that if the hen of the mortgage would not, 
for any reason, be valid against a levying creditor, it 
would not be valid against the trustee. Answering this 
contention, Mr. Justice Ross, speaking for the court, 
sald: 


“A conclusive answer to the suggestion 
here made is that there is nothing in the 
record showing that any of the creditors 
of the bankrupt other than the respondent 
held a hen of any character.” 


Precisely the same situation exists in this case. None 
of the creditors other than this appellant held a hen of 
any character. The appellee is clearly without authority 
to maintain this proceeding. 


Notwithstanding the decision of this court in the 
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Flatland case, appellee asserts that he has authority to 
maintain this proceeding under section 70a5. ‘This con- 
tention proceeds upon the assumption that a general 
creditor could impeach the transaction between Sond- 
heim and the bank. We have shown that under the 
direct and positive language of the Supreme Court of 
Oregon, this assumption of appellce’s is unwarranted. 


“A general creditor is in no position to 
raise the question that the mortgage is void 
as to him until he has seized the property 
covered by the chattel mortgage or secured 
some lien thereon.” Fisher vs. Kelly, 30 
Ore. 1. 


Discussing Section 70a5, Mr. Collier in his very 
valuable work on bankruptcy, pp. 996-997, says: 


“That it is well settled that the trustee 
in bankruptcy takes not as an innocent 
purchaser, but subject to all valid claims, 
liens and equities, and that he has no bet- 
ter title than the bankrupt had, and is af- 
fected with every equity which would af- 
fect the bankrupt himself if he were assert- 
ing the same rights or interest.” 


The decree of the District Court should be reversed. 
Respectfully submitted, 
SIDNEY J. GRAHAM, 


Attorney for Petitioner 


and Appellant. 


